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faund and declared, that the Level was communicable only to the Owners of Lands next adjacent to thoſe of Duddingſton, 
and that ſuch communication of the Level coul 


; d not eudure longer than the continuance of the Leaſe of the Duddingſton 
Coal. 'The reſult of this action was a * 1 ＋ in the following words, That the communication of the Level, being 
« granted ror gy oy 2 of the Tack b 
ut t a 


＋ Leſſee to a neighbouring Coal work, is not determinable by the Terms 
% of the Tack, hat the ſame may ſubſiſt for the Uſe of the Leſſee and his Heirs, ſo long as they ſhall continue to have 


„ Right and Intereſt in the neighbouring Coals to which the Level hall be loaned own Abl this 3 6. 
terwards affirmed by your Lordſhips. 8 c communicate nd tþis judgment was a 


. The A pellant, in 1748, leaſed to John Biggar for nineteen Years frem the then Martinmas, all che Coal and Codj- 
in 1748, ſcams, within fans Lands of Niddrie ; but doubting whether Biggar was, by his above recited Lzafe of the 'Duddingſton 
Coal, ſufficiently impowered to grant a perpetual communication of the Duddingſton Level to the Niddrie Coal, this 

Leaſe therefore expreſly obliges Biggar to procure Lord Abercorn's conſent to the communication of that Level to the 
Niddrie Coal, upon his being reimburſed by the Appellant one half of the Conſideration by him paid his Lordſhip for ſuch 
communication, provided that half did not exceed the ſum of 1000 Merks Scots. Then come other Covenants, 


whereby it is agreed between the Parties, firſt,--- That in caſe it ſhould be afterwards found neceſſary and beneficial to 


communicate the Level of the Niddrie Coal te any neighbouring Heritor”s Coal, it ſhould only be done with advice and conſent 


of both Parties, and not otherwiſe ; and the Conſideration received for ſuch communication, be equally divided between 
them; ſecondly, Biggar obliged himſelf to leave a ſufficient Chinny ( i. e. ſeparation ) Wall between the Niddrie Coal and 
thoſe of the Neighbourhood, excepting in that ſeam of De the Level was com unicated; to any neighbouring 
Heritor —— Terms l. fore- mind, in which ſeam be ſhould be at liberty to! work through the Chery "Wal into the 
neighbouting Heritors Grounds ; thirdly, Whenever the Level ſhould be brought up and communicated to the Coal of 


Woolmet, Biggar was not to communicate the benefit thereof to any neighbouring Heritors Ground; Bog obtaĩa· 
ing the Appellant's previous Conſent. 


Under this Leaſe, Biggar began working for the Niddrie Coal, and the Level which was carried up in the courſe of 
working the Coal in the Dudcingſion Ground, was opened into the Niddrie Ground, whereby the Niddrie Coal was 
wrought to the depth of the Sea level within the Duddingſton Grounds ; and after his death, his Brother and Heir, 
Andrew Wallace, continued working the Coal upwards through the Niddrie Grounds towards Edmonſtone's Grounds, After 

Mr. Wallace's death, the Reſpondents, Sir Archibald Hope and Mr. M*Dowall, continued working the ſaid Coal until they 
were within a few fathoms of the boundary between the Niddrie and Edmonſtone Lands, when the Appellant conſidering 
that all this was doing, not only without the Earl of Abercorn's previous communication of his Duddingſton Level, which 
Biggar had expreſsly covenanted to obtain, but alſo without his own conſent to the communication of the Level of the Niddrie 
Coal to any neighbouring-Heritor's Coal, equally required by Biggar's Covenant, he therefore applied to the Court of 
Seffion, by Bill of ſuſpenhop, and obtained a Siſt ( /njunfion) for ſtopping all further progreſs in the Works, until the 
above Queſtions were determined. : | 18. 


Matters being in this ſituation, the Appellant, for peace ſake, as he hoped, and at the particular requeſt of the Reſpon- 
dents, Hope and M<Dowall, agreed with them to ſubmit their diſputes concerning the communicatien of the Niddrie 


Coal Level to Edmonſtone and Woolmet, and what Conſideration the Appellant was entitled to for his Conſent, to the 

arbitration of the Lord Preſident of the Seſſion, who was named by the Reſpondents; who, being by the ſubmiſſion, im- 
5 _ powered to pronounce partial awards, of this date, made an interim Order, ** authorizing Sir Archibald Hope forthwith 
1763. 


** 6© to proceed in working up the Level to the boundary of the Coal of Niddrie, with that of Edmonſtone, and then opening 


« ſaid Level into the Coal of Edmonſtone, in order to carry the ſame forward to the Coal in the Lands of Woolmet ; 
6c reſerving to himſelf, after more full conſideration and deliberation, the other points ſubmitted to him by the 
66 P arties. . | | 4 | 


Under this interim Order, the Level was forthwith carried acroſs the boundary into the Lands. of. Edmonſtone, and 
thence to the Lands of Woolmet, without any previous Treaty or Settlement, either with Mr. Wauchope the owner of 
Edmonſtone, or Mr. Charteris the owner of Woolmet, of the Conſideration to be paid by either of them for the commu- 
nication of this Level, however beneficial to both; and no further proceedings being bat upon the arbitration, it expired 
without any determination of the other Points reſerved by the Arbitrator for further conſideration, * 


| + oy 7 be Appellant therefore brought his action in the Court of Seſſion againſt the Reſpondents, inſiſting, firſt, That they 
on. ſhould be decreed to procure the Earl of Abercorn's conſent to the communication of the Duddingſton Level to the Nid- 

drie Coal for carrying off the Water from it, purſuant to Biggar's expreſs Covenant in his Leaſe ;------ ſecondly, That they 
ſhould pay the 2 or the twentieth part of the Coals raiſed by them out of the Lands of Edmonftone and Woolmet, 
by means of the Niddrie Level having been commuaicated to thoſe Lands, or in default thereof, that the Appellant ſhould 

be found entitled to ſhut up the communication between his lands of Niddrie, and the Iands of Woolmet, and to keep it 
ſhut in all Time coming z--- --thirdly, That they ſhould be prohibited from communicating the Level to the Coal of any 
neighbouring Land Owner, without the Appellant's ſpecial conſent. | - . | 


128 * To this laſt, no appoſition was made, and therefore the Lord Ordinary, by Interlocutor of this date, bearing to be by 


4 Bakey. conſent, ** Found that under the Leaſe libelled, the Defender Mr. Hope, (now Sir Archibald Hope), cannot communicate 
ary, 377% + * the Level in the Eſtate of Woolmet to any Heritor's Coal above that Eſtate, without conſent of the Purſuer Mr, 
1 8 Wauchope of Niddrie, and appointed both Parties to give in Memorials upon the other Points of the 
8 931 1 00} ths ; : i 

But to the Appellant's firſt Demand the Reſpondents anſwered, That as in the, Appellant's Leaſe of the Niddrie Coal to 
Biggar, Lord Abercorn's Leaſe to Biggar was ſtated to be his title to the Duddingſton Level, it muſt have been underſtood by 
the Parties, that Biggar was bound to communicate to the Appellant ſuch right to* the Duddingſton Level as he 
himſelf had from Lord Abercorn ;---that an apprehenſion of the Levels being ſhut up by Lord Abercorn was groundleſs and 
imaginary, as by the 5 in the Queſtion between His Lordſhip and Wallace, it had been finally determined that 
he gould not ſhut up the Level; and as the Level was already communicated to the Niddrie Coal, the ſhutting up that come 


- munication was impracticable, and therefore the Appellant was not at all damnified by the procuring ſuch perpetual right 
from Lord Abercorn - e Ser ob OBE "7 Ne ive Ag ko 
- a Fs 23 
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The Appellant replied, That Lord Abercorn's communication of the Level being thought abſolutely neceſſary hell 
y Biggar, the Performance whereof 


termined to endure ſo ag any has he had any right or intereſt in theſe neighbouring Collieries; ſo that when that intereſt 
ſhall ceaſe by the expiry o 7 


mance of this Covenant againſt the Reſpondents, who were to take the proper ſteps for obtaining Lord Abercorn's conſent 
tio a perpetual communication of this Level. | | 


The Appellant founded his next demand upon the clauſes in the leaſe of the Niddrie Coal, whereby it was expreſsly 
agreed, that when the level was brought forward into the Niddrie ground, Biggar ſhould not be at liberty to communicate 
it to the Coal of any neighbouring Heritor, without the Appellant's advice and conſen'; and his receiving half of the Con- 
ſiueration. money to be paid therefore z and whereby Biggar has expreſsly bound himſelf to leave a ſufficient chinny or ſepa- 
ration wall between the Niderie Coal and the Grounds of thoſe other Heritors upon all the different ſeams running from the 
one ground into the other, excepting that. ſeam of Coal whereby the level was to be communicated to any neighbourin 
rieritor in the terms beforementioned :— W hence it is plain, that the level having been communicated to the Edmonitcne an 


and Woolmet Collieries without the Appellant's conſent, he was either entitled to an adequate conſideration oti that account, 
or, if refuſed, had right to ſhut up the Communication, 


The Reſpondents anſwered, That Biggar's view from the beginning, being to earry up this level to the Woolmet Coal of 
which he was Leſſee; the above reſtriction which he had laid himſelf under, was not meant to comprehend the lands of 
Woolmet or Edmonſtone, which laſt lying between Niddrie and Woolmet, made it neceſſary for coming at the Woolmet 


Coal, that the level thould be carried through them, and that ſuch was the ſenſe and underſtanding of both parties at the 
making the leaſe of the Niddrie Coal. "IE 


The Appellant replied, That the views of either party at the making the leaſe were mere conjecture, but the written con- 
tract was alone the rule of judgment ; that one clear and poſitive rule being thereby laid down reſtraining the communica+ 
tion of the level to any neigtibouring land owner's Coal, without the Appellant's advice and conſent, upon ah adequate con- 
fideration to be paid, and no exception made of the grounds of Edmonſtone and Woolmet, the diſtinQion contended was repug- 
nant bath to the words and intent of the contract. The owner of Edmonſtone was no party to this conttact; he had no title 
to demand a communication of the level to his Coal without paying an adequate Snſideration for it, although his conſent 
was abſolutely neceſſary to authorize the carrytng it through his ground. That the matter was, if poſſible, made clearer by 
the ſubſequent clauſe, obliging Biggar to leave a ſufficient ſeparation wall between the Niddrie Coal, and thoſe of the neigh - 
bouring land owners, other than that ſeam of Coal thro' which the level was to be communicated in the terms beforementioned. 
Now the terms beforementioned, were thoſe whereby the level was not to be comfnunicated to any neighbouring Heritor's Coal, 
but by the Appellant's advice and conſent, and us other wiſe. And as the lands of Edmonſtone were immediately contiguous 
to the lands of Niddrie, the ſeparation wall thereby conditioned to be left between the Niddrie Coal and thofe of any other 
Heritar, muſt have had for its immediate object the next adjacent grounds of Kdmonitor.e; 


The Reſpondents then relied much upon that other clauſe in the leaſe, which provides, & That whenever the ſaid level 
te js brought up and communitated to the Coal of Weolmet, the ſaid John Biggar ſhall not communicate the benefit there- 
« of to any neighbouring Heritor's grounds without the advice and conſent of the faid Andrew W auchope firſt had and ob- 
« tained thereto.” W hence they argued, that as this neceſſarily ſuppoſed the levels being previouſly brought up to 
the Woolmet Coal, the parties muſt have meant that Biggar ſhould, in all events, be at liberty to communicate the level to 
the Woolmet Coal, witnout any previous conſent of the Appellant for ſodoing. 


The Appellant anſwered that the inference was not warranted by remiſſes. The abſolute reſtraint from all commu- 
nication of the level io any neighbour but by the Appellant's conſent, and no otherwiſe, was already eſtabliſhed in moſt e-:preſs 
words, and this clauſe therefore, ſuperfiuous 5 in every ſenſe, but as demonſtrating the Appellant's over anxie- 
ty to guard againſt ſuch communication to any upper Land-owner, could, by no rule of conſtruction, hitherto adopted, de- 
feat a clepr and politive prohibition N an imply d exception of the lands of Edmonſtone and Woolmet; when, 
had ſuch been me int, no reaſon can be aſſigned why it was not ex preſſed. 


Laftly, The Reſpondents urged, that as the conſideration to be paid for communicating the Level was to be equally di- 
vided between the Appellant and Biggar, which clearly ſuppoſed ſuch conftderation payable by ſome other per fon than the 
contracting parties, the Woolmet Coal could not be comprehended therein, fince Biggar being Leflee thereof, muſt himſelf 
have paid the half of ſuch conſideration, inſtead of receiving payment of that half from ſome third perſon. 


ant anſwered, that in none of the clauſes reſpecting the conſideration to be paid by neighbouring Land- owners 
* — Fart of this Level, was any mention made of, or regard had to, the intereſt of the Leſſees of any of theſe 
upper Collieries. The Owners of the Ground were thoſe to whotn the Level was to be communicated, and weile conſe- 
quently conſidered as the perſons to pay the conſideration. Mr. Charteris was proprietor of Woolmet, and the Reſp-ndent 
Mr. W auchope, of Edmonſtone Grounds z with them therefore, and not with their Leflees, were the terms of the commu- 
nication to be ſettled, and the conſideration by them to be paid. 


di ook the Debate upon theſe points to t to the whole Court, who, 7th February 1771, pro- 
Wa) ws di wart rms Nos of 40 Bas: Rogoii of Lord Kennett, and having adviſed the 9 fot both par- 
« ties, the Lords find that John Biggar had a right by the Leaſe entered into bet wirt him and the pur fuer to carry his legel 
« throu;b the Purſuer's Lands, and to communicate the ſame to the Coal of Weolmet. And therefore find 
„that the ſud Purſuer is not entitled to a recompence from the Defenders on account of the communication of the 


„id Level to the Coal of Woo met, nor on acecunt cf its being carried through a part ot Edmonſtone 


« Ground and Coal which lies intetjected between Niddrie and Woolmet, in reſpect the carrying it through Edmonſtone 
40 ty 850 eſſentially neceſſary for communicating the Level with W oolmet; which was one great view of the parties at 
© eutef ing into the contract. And find that the Purſuer cannot ſhut up the ſaid Level, but that the communication _—_ 


— 


— e nd 


—ͤ—ñ—ä— > > oa 


we,” 
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to Woolmet Coal muſt ſubſiſt for the uje, of the Defenders, who derive right to Woolmet Coal as Heirs or Aſſignees of the 
« {aid deceaſed John Biggar, ſo long as they ſhall continue to have right and intereſt in the ſaidCoal of Woolmet,and therefore 
« affoilzic (abjolve) the Defenders from theſe concluſions of the Purſuer's libel, , and decern; and remit to the Lord Ordi- 
« nary to hear parties on the other points of the Cauſe, and to do therein as he ſhalt find juſt.” '* 4 


| ; 
The Appellant being adviſed that this interlocutory Decree, which determines only part of the Cauſe, has no foundation 
in Law or Juſtice; r therefrom to your Lordſhips, and humbly hopes it will be reverſed ; — his the Appellant's 
previous aſſent to any communication of the Level declared neceffary ;—and that in default thereof he may ſhut up the Le- 
vel, for the following among other "4 | | | , 
r > og a}. 7 

i | ant in the Leaſe is clear and expreſs, that the Level ſhall not be communicated from the Appel- 

, —_ — Coal of Niddrie to the Coal of any neighbouring Htritor, but by the mutual conſent of the —4 4 
Jant and his Lefſee, and for a conſideration to be divided between them. The Reſpondent Mr. 
'Wauchope of Edmonſtone's Coal, is the Coal of the next neighbouring Heritor, and therefore mani- 
feſtly included within the covenant, if the words have any meaning at all. Mr. Charteris's Coal of 
Woolmet, which joins to Edmonſtone, is alſo the Coal of a neighbouring Her itor, fo the covenant not 


only prohibits the direct communication to it as ſuch, dut excludes all power of doing it indirectiy. by 
firſt going through the Edmonſtone Grounds, otherwiſe than with the Appellant's conſent, in terms 
of the agreement. 9 | 5 

II. The other obligation on the Leſſee to keep up a ſeparation wall between the Appellant's Coal and the Coal; 
of the Neighbourbcod, ſhews that the Level was not to be communicated to the Edmonſtone Coal, or, 
indirectiy through it, to the Woolmet Coal; the obligation being abſolute, with an exception only 
of the ſeam of Coal whereby the Level was to be communicated to any neighbouring Heritar, 
in terms beforementiontd ; which words are expreſs and explicit to prove the intent that the Level 
ſhould not be communicated to any neighbouring Heritor's Coal, without the advice and conſent of 
both parties : and indeed this expreſs. covenant was but a ſuperabundant caution for preſerving the 
Appellant's legal right as Owner of the Inheritance, which, alone, excluded the Leſſee from all 

power of communicating the Leyel without the Appellant's conſent. | 


III. Biggar's ſubſequent Covenant, not to communicate the Level, when brought up to Woolmet Coal, to any 
_ - . neighbouring Heritor's Grounds without the Appellant's confent, ſo far from warranting the Reſpondent's 
inference therefrom, . affords an additional argument againſt them. The Reſpondent's conſtruction of 


* 


* . 


this of the agreement makes the Leaſe contradictory and inconſiſtent ; the Appellant's makes it 
"Conf ene throughout. The former Covenant provided againſt the communication of the Leyel to any 
neighbouring Heriyor without the t Conſent. This iuppoles It brought up to Woolmet with fuch 
Conſent, (elſe the deed is contradictory) and introduces another proviſion againſt a further communica- 
tion of the Level, which was very proper, as otherwiſe it N have been a queſtion whether the Ap- 
pellant could prevent the Owner of the Woolmet Coal, or his Leſſee, if once the Level was brought 
into their Coal, from communicating it farther up, as Coals or Collieries above Woolmet, might, ſtrictly 
. ſpeaking, not fall within the deſcription of the Coals of neighbouring Heriters to the Appellant, from whom 
hoy lay at a diſtance. In ſhort the Appellant's * was to prevent the communication of this Level 
5 do a Coal whatſoever without his conſent; and both the Clauſes in the Leaſe were judged nece ſſa- 
| ry for ſecuring that end. rn . | 
Iv. The ſuppoſed great view of the Parties of communicating the Level to Woolmet Coal, whereon the Interlo- 
n cutor is founded, cannot be collected from any one particular before the Court. It is not ſo much as 
once intimated in the Leaſe, that Biggar was Leſſee either of the Edmonſtone or Woolmet Coals. 
The intent of parties can be in only from their written agreement when ſuch agreement is, 
like the preſent, clear and deciſive ; nor can the, contra itſelf be expounded otherwiſe Non by the 
legal and received import of the words themſelves, Now, there is not one word in the whole Leaſe im- 
Porting any more particular view of communicating the Level to Woolmet Coal than to any other neigh- 
bouring Colliery, or doing it otherwiſe than by Conſent of bath Parties, There was, indeed, a general 
view of communicating it tothe neighbouring Collieries upon the terms ſtipulated, and upon that is ground- 
ed a ſuppoſition of the Level's being eventually brought up to Wool et, when the Parties thought fit to 
make a proviſion, - But this, _— no way ſupports the propofition laid down in the Interlo- 
cutor, nor can have any operation in liſhing a right to carry the Level to Woolmet Coal with- 
out the Appellant's conſent. * ein 30 Wl * 


V. If the ep ge av, Sir Archibald Hope and Capt. M*Dowall, could not lawfully communicate the Leyel 

Ark from the Appellant's Coal to Edmonſtone Coal, and thence to Woolmet Coal, without his conſent, then 

it follows of conſequence that — —— is not only intitled to an adequate recompence for the benefit 

| that has accrued to the Reſpondents for the time paſt by the communication made, but to ſhut up the Le- 
en that can be effectually done)' at the Reſpondent's expence. | 2 | 
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Andrew Wauchope, Eſq; 


Sir Archibald Hope, 
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To be Heard at the Bar of the HOUSE or LORDS 


on the Day of * .. 2957S 
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